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Executive summary

In a democracy, the exchange of opinions, ideas and information must be a public act and not something confined to private discourse. Only if freedom of expression is exercised publicly can it underpin democratic freedoms. The media are crucial because it is the media that provides the public platform through which the right is effectively exercised. The important role of the media demonstrates that democracy is more than a set of institutions, but that democracy is also a culture.  Without the media it is impossible for the culture of democracy to grow and for a society to develop the acquired habits and practices. In the modern world democracy depends upon a healthy, plural, diverse and independent media which can provide a platform for democratic discourse.  
The key question for policy makers and media alike is how to create a media framework and practice that can sustain such a public sphere in a new or restored democracy. Therefore, this paper considers appropriate policy steps in establishing a plural and diverse media capable of fulfilling its democratic responsibilities, including a legal and policy framework, defining the structure of the media, setting up an independent regulator, reforming public service broadcasting, providing a framework for private broadcasting, offering economic support where needed, considering the role of culture and journalism, and enabling civil society. Each country will require the right blend of a mix of approaches. International support in these fields may be an essential factor as well. 
Media and democracy


The Universal Declaration of Human Rights, the founding document of the United Nations, speaks of “freedom of speech and belief and freedom from fear and want” as its core aspirations.   

Freedom of speech is guaranteed under international law through numerous human rights instruments, particularly Article 19 of the UDHR.     Within the international community, the term “freedom of expression” is understood to protect any act of seeking, receiving and imparting information or ideas, regardless of the medium used
.  It therefore embraces cultural expression and the arts as much as the exchange of information, ideas and political debate.  For a democracy, if the right to freedom of expression is to have real meaning, the exchange of opinions, ideas and information should be a public act and not something confined to private discourse.  Only if freedom of expression is exercised publicly can it underpin democratic freedoms such as the right to form political parties, the right to share political ideas, the right to query the actions of public officials and so on.
Freedom of expression is often regarded as a foundation right as its exercise helps guarantee other rights and freedoms.  Without freedom of expression, it would be difficult to guarantee many of the rights in the UDHR and the right to freedom of expression is seen as a cornerstone of democratic freedoms.  Freedom of expression helps guarantee the free operation of competing political parties, ensures that voices of civil society are heard by political leaders and it enables popular comment upon public policies and administration, thereby strengthening the quality of 
government.   

Today's standards of free expression were established during the intellectual and political struggle for the freedom of Gutenberg’s printing press, a struggle which lasted for centuries.   The fight against censorship began many centuries ago.  As early as the  seventeenth century in the United Kingdom, the licensing practices of the Queen's Stationers' Company came to be viewed as “prior restraint” - where government or other authorities restricted speech by requiring advanced permission for any publication - triggering protests such as the famous pamphlet against censorship by John Milton's Areopagitica
.  In 1765, protests against the Stamp Act, which threatened to impose special taxes on the press, helped trigger the American revolution against colonial Britain. Struggles which involve the press in defamation and libel suits continue to this day in many parts of the world and are a common feature of new and restored democracies.

What is the relevance of the media to freedom of expression and thereby to democracy?   The media are crucial to the exercise of freedom of expression because it is the media that provides the public platform through which the right is effectively exercised – what I say privately is my own business, but for my views to impact on the way I am governed, they need to be expressed in public where others can hear or read them.  The media therefore act as our voices.  This function of the media is to act as a vessel for information and ideas, a vessel through which we communicate with each other.  It is for this reason that much professional journalism emphasises the importance of objectivity, the journalist as a neutral observer, unengaged with events but faithfully recording them.

Before discussing in more detail the role of the media it may be useful to consider certain characteristics of a democracy.   Democracy is often seen as a set of institutions with certain characteristics embedded in constitutional rules; the separation of the powers of the state into government, legislature and judiciary for example.  But democracy is also a culture – a way of doing things, habits, small rules etc.  One of the earliest writers to articulate this was Alexander De Toqueville in his book “Democracy in America”
 based on his travels in the early C19th.  De Tocqueville argued that the strength of America’s democracy was not just in its institutions – federalism, separation of powers and independent judges but in people’s experience and practice of democracy at a local day to day level.  Americans organised themselves in many local associations – churches, employers associations, trade unions, funeral clubs, insurance and savings institutions, clubs and societies of all kinds.  Through this, thousands of citizens obtained experience of democratic practices and the confidence to use democratic institutions.  They developed habits and day to day rules – e.g. Roberts Rules – which set out procedures to govern ordinary meetings, which taught them the disciplines of democracy.

In each case the day to experience of Americans was recorded and circulated by means of the emergent press – often the local town newspaper – which documented the lives of its fellow citizens and showed them the effects of their own activity.   Without the media it would have been impossible for the culture of democracy grow and develop the acquired habits and practices, which – if spread by word of mouth – would have taken generations to circulate.    In the modern world the town newspaper has become the ubiquitous mass electronic media means where ideas and opinions can spread very fast.  Satellite television and the internet create a community of shared information that is increasingly powerful.

Because the media is a place where journalists convey ideas, information and stories to the listener, viewer or reader – the media helps a society learn about itself.   This can create what Benedict Anderson called an “imagined community”.  As Anderson says, a nation "is imagined because the members of even the smallest nation will never know most of their fellow-members, meet them, or even hear of them, yet in the minds of each lives the image of their communion”
.   So the media, by providing the means of creating an imagined community, help build democratic nationhood, shared values and concerns.   This helps build a culture of democracy that can sustain the institutions of democracy.  It is why democrats resist any attempt to encroach on the independence of the journalist carrying out this function, or any attempt to impose an ideological purpose upon them, however worthy.  

Of course the media fulfil other roles than merely acting as a vessel or image of ourselves.  As well as representing the groups they are reporting on, journalists present their own views.   For example an investigative journalist performs a valuable democratic function, exploring issues of public interest, which may range from corruption investigations, though public health issues, to the exposure of crime
.   The journalist does not simply reflect a debate that already exists, they become the source of the debate itself.  Journalists may act as advocates for cases that concern them, take partisan positions and seek to use their influence to shape the outcomes of a society.  In this respect the media itself becomes a social actor, for example through its editorial positions, or when the media focus on certain issues or aspects of an issue to the exclusion of others.   The media do not merely sit outside of the events they are covering, whatever their perspectives.  As social actors the media can shape the way a society develops. 

To use more abstract terms the media constitute a space in which the conflicts of a society can be articulated but are inevitably themselves actors in those conflicts.  Moreover the way debates in a society are covered in the media, the way issues are represented, may be crucial.  To use sociological terms the media are both structure and agency. The idea therefore that they can be simple instruments of any point of view – state or non state – is profoundly misleading and public policy toward the media has to take on board the sense in which they play both interweaving roles.

Policy makers in new and restored democracies, who wish to assist the development of a media that supports democracy need to focus on the media’s role in constituting the public sphere of society – how that can be fostered and nurtured in a way as to allow the free flow of information and ideas, the exchange of opinions and views that lead to the non-violent resolution of conflict.  By public sphere is meant that range of communication outlets and media, which enable a society to view the representations of itself.  To function properly a public sphere must have free flowing access to information, and enable the views of ordinary citizens to be heard.  In the words of Jurgen Habermas it is “a discursive arena that is home to citizen debate, deliberation, agreement and action”
.   It is "a network for communicating information and points of view" which eventually transforms them into a public opinion”.

It is the media that provide the main platform for that public sphere.   

The key question for policy makers and media alike is how to create a media framework and practice that can sustain such a public sphere in a new or restored democracy out of the rubble of a media shaped by totalitarianism or oppression.   In the past, the media consisted of numerous small circulation newspapers and pamphlets, supplemented by a few national papers where communications infrastructure permitted their circulation.  By the end of the twentieth century we have ‘mass societies’ constituted by mass media, principally broadcast media (radio and television), but supplemented by newspapers, the cinema, the internet and mobile phones – the increasingly converged world of modern communications. 
In many ways the emerging networked communications environment promises to define the 21st century. The combination of cheap, programmable electronic devices connected to digital communications networks throws up new opportunities for citizens to exercise their right to freedom of expression and new challenges for the traditional media. The early benefits from this new communications environment for human rights, democracy, and development are already being claimed. Advocates argue that the emergence of the Internet will usher in positive changes the likes of which have not been seen since the invention of the printing press
.  Although much remains to be seen and internet development is very uneven in the world, there is no doubt that in parts of Asia, Europe and North America it is now a significant source of information in its own right.
This is a complex position that requires a careful and measured policy response.  For new and restored democracies the media environment they confront is vastly different from that of the earliest anti-censorship campaigners such as John Milton.
In early democratic struggles the emphasis was on defending the independence of the media and opposition to state censorship.  John Milton’s Aeropagitica, referred to earlier, is regarded as one of the key texts opposing censorship and defending freedom of the press as essential to the life and progress of the nation.  He argued against prior licensing of the press (the then mode of censorship in England) and that there should be no punishment after publication unless there was a legally proven charge of libel or blasphemy.  His arguments against censorship set out one of the six key arguments for an independent media: -

· Censorship is a barrier to learning

· No-one can know the truth unless they have considered all points of view and chosen freely

· A strong nation requires the unity that come from blending individual differences, not imposing it from above

· Freedom of expression is necessary for material progress

· No-one is wise enough to serve as a censor, no-one is infallible

· Truth will defeat falsehood in open competition

All of these are important democratic arguments.   But the absence of censorship on its own does help create a media that supports democracy.   In the modern world democracy depends upon a healthy, plural, diverse and independent media which can provide a platform for democratic discourse.  The potential multiplicity of media outlets, the different range of potential platforms and sources of content, the growth of large scale communication companies with significant global business interests, the convergence of communication technologies are all a far cry from the people’s newspapers of Milton’s era.  Consequently new and restored democracies need to make media development one of their key policy areas.  The second section of this paper considers the appropriate policy steps for new or restored democracies in establishing a plural and diverse media capable of fulfilling its democratic responsibilities.

Legal and Policy framework

The first challenge is to establish a solid legal or policy framework for the media – providing independent media organisations the certainty that they need to invest and operate.  This begins with establishing the legal rights of its population. Democratic societies are based upon the rule of law and should spell out the rights of the citizens in clear and unambiguous terms.  Such laws have the advantage of making it clear to people what their rights are, and what the obligations of public administrators are in respect of those rights.  It helps the watchdog function of the media – and of civil society – immensely by providing benchmarks to measure progress.  In this field the most important law is one guaranteeing freedom of expression, and the basis for any such law is clearly set out in a range of international standards.  In fact freedom of expression is one of the most protected human rights in international law – we find it in global treaties such as in Article 19 of the Universal Declaration on Human Rights (UDHR), or Article 19 of the ICCPR.  We also find it guaranteed in all three major regional human rights systems, at Article 10 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, Article 13 of the American Convention on Human Rights, and Article 9 of the African Charter on Human and Peoples’ Rights
.

However in some new or restored democracies, it may be that there is no functioning legal system and the government’s remit may not extend throughout the country as a whole (for example Afghanistan, or some parts of central and west Africa).  In these circumstances, the very minimum that a government can do (and this will also apply to international agencies if they are exerting any political authority) is to have clear public policy on the media that complies with the relevant international standards mentioned above. Any public administration should state that it will respect the right to freedom of expression of the people as a whole and will recognise the unique role the media play in implementing that right.  Relations with the media should not be subject to political discretion but should – as a minimum – be guaranteed in a clear public policy, if not a law.  The transparency that this involves is an important element of establishing the rule of law, which rests fundamentally on the notion that no-one – not even the most powerful – is above the law – that there are certain principles which everyone has to respect.
Structure of the media

A healthy media environment should be plural and diverse, able to carry the wider range of views, information and opinion that exists in any society.  For example it may be that the media environment is fragmented, or politically partisan.   The history of dictatorship, repression or conflict may mean there is little tradition of independent professional journalism.  Each set of circumstances will require a different approach.

In most societies there is some kind of state broadcaster, however discredited.  Alongside the stimulation of a healthy and vibrant private media it is important not to neglect the state broadcaster. New and restored democracies should begin the process of transforming it into a genuine public service broadcaster.  The requirements of the print media and the broadcast media are quite different in this respect.  Within the general confines of the law, the print media can be left alone to develop in so far as the market permits.  But to achieve the right plural mix of broadcast media – the balance between public service broadcasting and straightforward commercial interests - requires state intervention.  

The first, basic task is for any administration to ensure that people can access the means of communication – including the reception of broadcasts, provision of electricity supplies, access to telephones and Internet.  There is a need to ensure the infrastructure exists to develop a broadcast industry.

Independent regulator
Another early task should be the creation of an independent regulator to allocate wavelengths and undertake the necessary licensing procedures.  This body should be established by law and be independent of any government interference, either directly by appointing its membership, or indirectly by controlling its funding.  Its members should be chosen through an open and public process and it should be accountable to the wider public through the legislative arm of the state. (For a more detailed elaboration of these principle see Access to the Airwaves published by ARTICLE 19
).  The regulatory authority should rapidly produce a frequency plan showing how the airwaves will be shared between the public and private broadcasters and community broadcasters.  In addition – where relevant - it should specify the regional and local allocations and how the status of minorities will be guaranteed.  
Public Service Broadcasting
It is sometimes assumed that the policy objective in a new or restored democracy is simply to allow the maximum private ownership of the media, on the grounds that this will produce the widest and most diverse range of voices.  Some caution should be exercised however.  In a bitterly divided society, the profusion of media, with no overall “national voice” capable of helping foster an imagined community (see above) can exacerbate rather than heal divisions.  In these circumstances a high priority should be given to establishing a national public service broadcaster whose composition and programming can reflect the diverse strands of the society in question.   Experience shows that the production of programmes, which are informative, educative or demonstrate distinct cultural or linguistic strands, which are crucial to the development of national identity – are most easily achieved by the creation of an effective public service broadcaster.

This is not an easy task however.   A public service broadcaster requires a clearly articulated vision, some kind of national consensus on its objectives, complete freedom from political interference and a conscious attempt to engage viewers and listeners. The goals of public service broadcasting should be defined in law.  These will include the provision of comprehensive and balanced news coverage, the promotion of local programme production – including through the use of quotas – guaranteed universal access and a commitment to serve all regions, cultures and linguistic groups. 

The first stage is to establish the PSB overseen by a fully independent governing body whose autonomy and independence is guaranteed by law –as with the regulatory authority.  Specific guarantees should be given on editorial independence and on funding arrangements.  The governing body should be accountable to a multi-party body of some kind – the legislative assembly if one exists - and its primary role will be to appoint the managers to run the PSB and to ensure subsequently that the public service mandate is being fulfilled.  The governing body should not interfere in the day to day running of the broadcaster; appointments processes should be open and transparent and staff be protected from unfair dismissal.  

Another option is to establish a framework where all media have a public service function.  In this case, public service obligations will be placed upon all broadcasters, probably through the regulatory authority that issues licenses.  This approach needs to be considered very carefully.  It may well be appropriate in a very divided society where all the media has been affected by conflicts in the transition to democracy, or in circumstances where state revenues are so scarce that there is no realistic possibility of providing any state funding for a single PSB (as is the case where fiscal revenues are very low).   

Whichever approach is adopted, independent civil society has a role to play as a watchdog, ensuring that the public service remit is fulfilled.  Consideration should therefore be given to the creation of media forums which involve civil society and which can consider the performance of the public broadcaster and the policies of the governing body.  There needs to be a consistent commitment to consultation with the public, through civil society organisations and through the political parties and other forums.  In new or restored democracies establishing the legitimacy of a single national voice is vital.  There needs to be – for example – news bulletins and programmes which everyone in the society can watch, regardless of their position on issues of the day, confident that they are receiving balanced and authoritative coverage.

Private broadcasting
A crucial role for the governing authority and the regulator is providing the ground rules that enable fair competition between the public broadcaster and the private broadcasters.  The government’s main responsibility is to ensure a level playing field economically.  In particular there should no attempt to use the tax system to favour one broadcaster over another.  The allocation of government advertising must be strictly monitored to ensure fair access by all media.  License fees should not be set so high as to favour the wealthiest and most powerful corporations – the ideal is to create relatively low entry costs.  In general, while it is impossible to be prescriptive in the abstract, any economic measures that affect the media should be fair, transparent and non-discriminatory.

The regulator has an important role to play in overseeing more complex issues that involve the fostering of a dual broadcasting system (public and private).  It is unrealistic to think that modern PSBs can be created solely on the basis of public funds – they will nearly all require a degree of advertising.  There is a role for a competition regulator in this field as well as the broad cast regulator – the mix of powers being dependent upon the general capacity of the state to support such institutions. 

Economic support
In many societies the market for the media is very weak.  In these circumstances the media, particularly newspapers are funded by powerful groups – parties, factions, businesses – to act as mouthpieces for their own interests.  A good public service broadcaster is one possible antidote to this.  Creating a climate where a genuine media market can develop is another.  International support can be crucial in providing support with start up costs, professional expertise, even equipment and materials.  What new and restored democracies should be wary of however is allowing the international community’s funding to act as a substitute for the development of a domestic market.  

One possible model is to establish a Media Development Fund, administered by respected local media professionals from across all communities, which can provide low cost loans to help new media get established.  Models for this exist in different parts of the world. Loans are preferable to grants as they encourage serious business plans and moves towards genuine economic independence.  While financial support should not be made conditional upon a particular editorial approach, which would compromise the independence of the media, it is reasonable to impose some conditions that will help produce professional balanced journalism.  For example, financial support could be made conditional upon non-discriminatory employment practices, or on an insistence that jobs are not the exclusive preserve of one ethnic group.  Another approach would be to establish a not-for-profit holding company that has a major stake in leading media companies, which guarantees editorial independence and uses its profits to promote the objectives of free expression through grants and activities.  
Culture and journalism
Laws are the foundations of a democratic society and economic structures and reality determine the broad shape of the media.  Neither however is any guarantee of independent, balanced, professional journalism.  They can provide the conditions for independent professional journalism to flourish but no more than that.  New and restored democracies should consider how to help build a culture of professional journalism.  There are a number of international organisations of journalists and employers that support this activity and the programmes may be of value
.

In some areas media centres have been established to provide a professional base for journalists to work, receive training and support.  It seems sensible for new and restored democracies to encourage media organisations to co-operate in establishing such a centre – in the past competing proposals or even competing centres have complicated the media environment.

Journalism training should be given a high priority.  Past experience suggests that such training concentrates on the following areas: -

· Building a general awareness of democracy and human rights

· Encouraging independent analysis and thought

· The techniques of investigative journalism.

Most professionals are influenced by their peers – in fact peer pressure is the most likely means of improving skills and ethics.  For this reason the establishment of an independent journalist association should be given a high priority, linked to a respected international association like the International Federation of Journalists.  Such an association can provide a direct advocacy on behalf of the profession, particularly on pay and conditions issues and on questions such as unfair dismissal cases between local staff and employers, in which it would be unwise for the international community to intervene.  In parallel to this, steps should be taken to foster – through civil society initiatives – the development of employers associations, linked in turn to the World Association of Newspapers or the Association of Independent Broadcasters (see footnote above). 

The most important role for these associations is in creating a climate of self-regulation.  Self regulation is always better than imposed regulation because it is likely to be more effective (people are always more committed to freely chosen values than to those forced upon them) and, of course, it respects the independence of the media.  Such associations provide useful means of disseminating good practice, and can help create peer pressure to respect editorial independence, human rights norms and democratic values. 

Civil Society

Trade unions and employers associations are one manifestation of civil society but there are many others which play an important role in helping foster the conditions for media development.  One weakness that may have to be overcome in a new or restored democracy is the absence of a stable civil society and of a culture in which the values of freedom of expression are assumed.  While regulation can play and important role in creating the climate for this culture, it cannot guarantee it.  A whole range of civil society groups will have an interest and a stake in the media coverage of their society.  They can monitor the media regularly and can play an important role during elections checking for evidence of bias.  They can also play a significant role in helping shape media policy providing an interface between the practitioners, public officials, the international community and the general public. 

Conclusions
Providing the structural stability for the media in new and restored democracies requires the right blend of a mix of approaches.  It will almost certainly need a legal and policy strand, some kind of economic support, careful thought given to establishing the right mix of media structures.  It will require fostering an active climate of professional journalism and civil society intervention.   In these circumstances there will be a need for on-going research, monitoring and evaluation of the approach adopted.  Local organisations and media professionals can work with international organisations and experts but primacy should be given to local control and direction of policies.  

New and restored democracies should be aware that the media environment of a country is not just shaped by domestic forces.   Local communities will have access to international media outside of the country’s context – the World Service, Voice of America and a range of European alternatives will provide coverage that does not derive from local experiences.  The internet and VoIP protocols permit a new kind of citizen journalism that transcends traditional media boundaries
.   The priority for a new or restored democracy is to create a domestic media that can help support democracy and human rights in the country concerned.  This in turn will require sustained and serious commitment by the country and by any international donors that are involved in reconstruction.  It will also require the ability to learn from past mistakes – a process that is assisted enormously if new and restored democracies can share information and expertise.
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